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UNI TED STATES OF AMERI CA
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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10609
V.

EARL E. FREEMAN

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge WIlliamE. Fower, Jr. at the
concl usi on of an evidentiary hearing held on Septenber 27, 1990.1
In that decision, the |law judge affirned an order of the
Adm ni strator suspendi ng respondent’'s comrercial pil ot

certificate for 30 days for violations of sections 91.75(b) and

!Attached is an excerpt fromthe transcript containing the
oral initial decision.
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91. 9% of the Federal Aviation Regulations (FAR), 14 C.F.R
91.75(b) and 91.9. For the reasons discussed herein, we deny the
appeal .

The pertinent facts of this case are as follows. On May 8,
1989, respondent acted as pilot in command of a Piper Malibu on
an IFR flight fromKansas City Industrial Airport to Madison,

M ssi ssippi, with one passenger on board. There were

t hunderstornms in the vicinity when respondent took off. Shortly
after takeoff a controller at the Kansas City Air Traffic Control
Center instructed respondent to fly a particular route towards

t he Razorback intersection, and to "clinb and maintain one five
t housand [feet]". Respondent acknow edged the instruction,

i ncluding the clearance to 15,000 feet.

Over the next several m nutes Respondent acknow edged two
additional air traffic control (ATC) instructions relating to his
route of flight. Then, approximately 11 m nutes after

respondent's departure, the controller issued this pivotal

’Section 91.75(b) [now § 91.123(b)] provided:
"8 91.75 Conpliance with ATC cl earances and instructions.
(b) Except in an energency, no person may operate an
aircraft contrary to an ATC instruction in an area in which
air traffic control is exercised."
Section 91.9 [now § 91.13(a)] provided:
"8 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or

reckl ess manner so as to endanger the life or property of
anot her."



i nstruction:

Mal i bu ni ner eight yankee ah cleared R NAV direct ah

Razor back zero eight three zero six two as filed.
Respondent replied "N ne eight yankee cleared as filed." The
controller's next conmmuni cation to respondent was "Malibu niner
ei ght yankee you can expect higher . . . [remainder of
transm ssion unintelligible].” Respondent asserts that he did
not hear this transm ssion, or any other comrunications from ATC
over the next five mnutes. It was during this period of tine
t hat respondent ascended above 15,000 feet to approxi mately
17,000 feet, causing the controller to have to stop the descent
of a commercial airliner which had been cleared down to 16, 000
feet.

As reveal ed by the transcript of ATC conmuni cations which
was i ntroduced into evidence and the controller's testinony at
the hearing, in the five mnute period during which respondent
clainms not to have received any conmunications the controller
first asked respondent to state his altitude and, when that
request went unanswered, continued to call respondent's aircraft
four additional tinmes. Respondent ultimately initiated contact
with ATC and said "we are cleared to flight | evel one nine oh
aren't we." The controller responded "negative you were not
[cleared to 19,000]," and instructed respondent to nmaintain
17,000 feet. Respondent answered "mnmy m stake | thought we were
cleared to flight |Ievel one nine oh," to which the controller

expl ai ned "your |ast assigned altitude was one five thousand .
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mai ntain [] one seven thousand, expect higher four mnutes.”
Respondent acknow edged the 17,000 altitude assignment, and again

stated "we m stook it for one nine thousand."

Respondent makes several argunents on appeal.® H's primary
contention is that the controller's instruction to "clinb and
mai ntain one five thousand”" was not an altitude assignnent, but
rather an altitude restriction, which was cancel ed when the
controll er subsequently issued the instruction quoted above
containing the phrase "as filed" without restating the altitude
restriction. In support of this position, respondent cites
paragraph 4-14 of the Air Traffic Control handbook, which
provi des that when route or altitude in a previously issued
clearance is anended all applicable altitude restrictions shoul d
be restated, and that if such restrictions are omtted they are
cancel ed. Respondent argues that because the phrase "as filed"
referred to information listed in his flight plan, the
controller's use of that phrase constituted a clearance to ascend
to the altitude requested in respondent's flight plan, nanely,
19, 000 feet.

The controller disputed this interpretation of his
instructions, testifying that an altitude restriction is defined
as an instruction to be at a certain altitude at a certain tine
or location, and that 15,6000 feet was indeed an altitude
assignment, not a restriction. He indicated that "as filed"

referred to a later point in respondent's filed route (Madison),

3The Administrator has filed a brief in reply.
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and that he did not specify that point by nanme only because he
did not know what it was at the tine. Also testifying at the
hearing were an ATC quality assurance specialist and an avi ation
safety inspector, both of whom agreed that 15,000 feet was an
assigned altitude in this case, not an altitude restriction, and
that the instruction which contained the phrase "as filed"
related only to respondent’'s route and did not in any way alter
the assigned altitude of 15,000 feet.

O her than his own testinony that he believed "as filed"
referred to altitude as well as route, respondent presented no
evidence to contradict the Admnistrator's witnesses. W find
respondent’'s asserted belief to be not only incorrect, but
unreasonable. W note that in his own explanations of the
incident to the controller and to the inspector investigating
this case, prior to having exam ned the transcript of ATC
comruni cati ons, respondent nmade no nention of the "as fil ed"
instruction or the altitude he requested in his flight plan, but
rather, clainmed that he had sinply m staken the 15,000 cl earance
for 19, 000.

In a related argunent, respondent contends that the | aw
judge erred when he granted the Admnistrator's pre-trial notion
to preclude the issuance of subpoenas to two air traffic

controllers (premised on 49 CF.R 9.5)*% thereby precluding

“Section 9.5 provides, in pertinent part:

"(a) . . .an enployee of the Departnent [of
Transportation] may not testify as an expert or opinion
wi tness for any party other than the United States in any
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respondent from presenting testinony fromthose controllers.
According to respondent, that testinony would have supported his
position that (a) the controller in this case used inproper
phraseol ogy, (b) 15,000 feet was a restriction, and (c) the ATC
instruction to fly "as filed" permtted himto ascend to 19, 000
feet. Respondent clains that 49 CF. R 9.5 is inapplicable
because that section only precludes FAA enpl oyees from giving
expert or opinion testinony. Characterizing the expected
testinony fromthe controllers as factual, respondent argues that
it is not barred by the rule.

The Board rejects respondent's argunent. It is clear both
fromrespondent's request for subpoenas for the controllers® and
fromhis descriptions of their expected interpretations of the
ATC instructions at issue in this case that respondent sought to
elicit expert or opinion testinony fromthe controllers. That
testi nony was properly excluded under section 9.5.° W have held
(..continued)

| egal proceeding in which the United States is involved, but

may testify as to facts.™

®Respondent's subpoena request stated that the anticipated
testinmony fromthe controller w tnesses woul d enconpass "the
effect of inoperative pitot heat on aircraft instruments in icing
conditions; the effect of the weather conditions present at the
time of the alleged incident on both aircraft and Center radio
reception and transm ssion; the interpretation of flight progress
strips; the neaning and phraseol ogy of ATC cl earances; the
requirenents of the Air Traffic Control Handbook 7110. 65E; the
meani ng of abbreviations contained in certain FAA docunents;
interpretation of the Federal Aviation Regulations relevant to
this incident."

*\.¢ have recognized the applicability of 499 CF.R § 9.5 to
Board proceedings. See Adm nistrator v. Elfrink, NTSB Order No.

EA- 3693 (1992) and Admnistrator v. Sins and McGhee, 3 NTSB 672
(1977) aff'd, 662 F.2d 668 (10th Cr. 1981).
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that testinony froman air traffic controller as to the neaning
of an ATC instruction constitutes expert testinony and falls

wi thin the purview of section 9.5. Admnistrator v. Sins and

McGhee, 3 NTSB 672, 674 (1977), aff'd, 662 F.2d 668 (10th GCr
1981). As we noted in Sinms and McCGhee, and as the | aw judge

mentioned at the hearing in this case, respondent could have
properly call ed upon many ot her (non-governnent) experts for this
type of testinony. Accordingly, respondent was not unfairly
prejudi ced by the exclusion of such testinony from gover nnent
enpl oyees.

Respondent al so argues that the Adm nistrator has waived the
applicability of section 9.5 by virtue of an agreenent between
the National Air Traffic Controller's Association and the FAA

whi ch provides, in Article 27 (titled Jury Duty and Court Leave),

Section 4, that enpl oyees who are sunmoned to appear in their
unof ficial capacity on behalf of any party in a judicial
proceedi ng where the United States is a party are entitled to
court |l eave during their absence. However, the controllers in
this case were summoned to testify in their official capacity.
Furthernore, it is clear fromreading this |anguage in context
that it pertains only to the type of |eave controllers wll be
granted for attendance at various types of judicial proceedings,
and has no effect on the applicability of section 9.5 to any such
pr oceedi ng.

We do not agree with respondent’'s contention that

Adm nistrator v. Smth, 3 NISB 85 (1977) is controlling in this
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case. In Smth, our finding that an ATC cl earance was
unaccept abl y anmbi guous was based on the testinony of the
respondent and two other airline pilots that the clearance neant
sonet hi ng ot her than what the controller intended, and on the
controller's adm ssion that the instruction there at issue had
been m sinterpreted by other pilots on prior occasions. In
contrast, although the "as filed" instruction in this case m ght
have been phrased differently so as to enphasize that the
assigned altitude remained at 15,000, the record in this case
does not support a finding that it was unacceptably anbi guous.
Respondent also clains that Smth illustrates the rel evance of
t he substance of the excluded controllers' testinony in this
case. However, as noted above, respondent was not precluded from
presenting rel evant expert or opinion testinmony from other (non-
governnment) w tnesses.

Respondent has al so submtted for our consideration five
affidavits signed by air traffic controllers (none of whom were
involved in this incident, and only one of whom was a subject of
respondent’' s subpoena request) which purport to support
respondent's position on these points. The Adm nistrator has
noved to strike these affidavits fromthe record based on 49
C.F.R 8 9.5 and because respondent never attenpted to subpoena
the testinmony of (four of) the controllers prior to the hearing
or to proffer any of the affidavits at the hearing. Al though it
seens likely that any such proffer would have net with strenuous

objection by the Adm nistrator based on section 9.5, we agree
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t hat respondent should have attenpted to introduce any testinony
or affidavits that he thought woul d support his case at the
hearing, thus allowing the law judge to rule on its
adm ssibility. The tinme for introducing evidence has passed.
Accordingly, the Adm nistrator's notion to strike the affidavits
fromthe record is granted.’

As an alternate argunent respondent submts that at the tine
his aircraft ascended above 15,000 feet he was experiencing a
| oss of radi o communications (he points to the transcript of ATC
communi cati ons showi ng that for five mnutes all attenpts to
reach his aircraft went unanswered) and a pitot heat mal function,
whil e al so contending with thunderstornms and icing conditions.
Therefore, respondent contends, even if he did deviate from an
assigned altitude of 15,000, that deviation was justified by 14

C.F.R 91.127(c)® (prescribing altitudes to be flown in the event

I'n light of this disposition, we need not rule on the
Adm nistrator's "notion to take notice,"” which states that
counsel for the Adm nistrator possesses, and will submt to the
Board upon request, additional affidavits fromthe five
controllers which place their earlier affidavits "in context."

Respondent's notion for rehearing, nmade pursuant to 49
C.F.R 821.50, is also denied without prejudice as that section
applies only after the Board has issued its order on appeal from
an initial decision.

8Section 91.127(c) [now 91.185(c)] provided, in pertinent
part:

"(c) IFR conditions. If [two-way radi o comruni cations]
failure occurs in IFR conditions, . . . each pilot shal
continue the flight according to the follow ng:

(2) ALTITUDE. At the highest of the foll ow ng
altitudes or flight levels for the route segnent being
fl own:

(1) The altitude or flight |evel assigned in the |ast
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of radio failure during an IFR flight) and/or by 14 C F.R
91.3(b)°® (authorizing deviation fromthe rules in the event of an
in-flight enmergency). W disagree.

Respondent cannot invoke section 91.127(c) as an affirmative
def ense because we read that section to apply only in situations
where a pilot is aware that he has | ost two-way radio
communi cations. Even assum ng that respondent was experiencing
radio failure at the tine of his deviation, as he now clains, it
is clear fromthe record that he did not know it at the tine.
Respondent testified that he thought the controller m ght have
gone on a break, thus accounting for the five m nutes during
whi ch he did not receive any comruni cations from ATC.

Furt hernore, respondent nmade no nention of any radio failure
either to the controller (as required under 14 C F. R 91.129 [now
91.187]) or to the inspector who investigated this case. Nor
can respondent's devi ation be excused under 14 C F. R 91.3,
because that section also requires a causal connection between
(..continued)

ATC cl earance received;

(1i) The mnimumaltitude (converted, if appropriate,
to mnimumflight level as prescribed in § 91.81(c)) for IFR
operations; or

(ti1) The altitude or flight |evel ATC has advised may

be expected in a further clearance."”

Respondent argues that he was justified in ascending to 19, 000
under (2)(1) or (iii).

°Section 91.3(b) states:
"(b) In an in-flight emergency requiring i medi ate

action, the pilot in command may deviate fromany rul e of
this part to the extent required to neet that energency.”
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the perceived energency and the violation. See Adm nistrator v.

Wagner, NTSB Order No. EA-3047 (1990) (although radio failure in
deteriorating weather conditions constituted an energency,
respondent’'s violations were not the result of his attenpt to
conpensate for that enmergency, and therefore were not within the
purvi ew of section 91.3). 1In this case respondent testified that
he did not feel it was necessary to tell the controller of any of
t he probl ens he was having on board and, in fact, he never

decl ared that he was experiencing an energency. In sum we are
not convinced that respondent ascended from 15, 000 feet because
of a perceived energency.

Finally, respondent makes several challenges to the | aw
judge's handling of this proceeding, none of which we find
conpelling. He argues that the | aw judge inproperly acted as an
advocate by asking the controller whether respondent understood
that he was cleared to 15,000 feet and whether the difference
between altitude restrictions and assignnents is a technical
matter "known anong controllers.” This was not inproper, as it
is well within the discretion of the | aw judge to question
witnesses in order to clarify the record. Respondent al so argues
that the initial decision fails to conply wwth 49 C F. R 821.42
in that the | aw judge refused to nmake findings, as requested by
respondent, on the issues of radio failure, malfunction of the
pitot heat system and | oss of airspeed indicator, and the urgency
of respondent's situation. However, it is apparent from our

reading the initial decision that the |law judge nmade all the
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requi site findings, and he only refused to nmake the additional
findi ngs proposed by respondent because they woul d have supported
the affirmati ve defenses which the | aw judge had al ready
rej ect ed.

Finally, respondent has not shown that he was prejudiced by
the | aw judge's denial of respondent's request for a subpoena
duces tecumrequiring the inspector who investigated this
incident to produce at the hearing any Form 2150 (apparently
i nvol vi ng sanction recomrendati ons) or "Facts and Anal ysis" forns
he m ght have prepared. Because respondent has not shown that
his need for such docunents outweighs the FAA's need to protect
its investigative and prosecuting functions, such docunents are
protected fromdi sclosure by the deliberative process privil ege.

See Adm nistrator v. McClain, 1 NISB 1542, 1544 (1972) and

Adm nistrator v. Hutt and Viking Aviation, Inc., 5 NTSB 2432,

2435 (1987).

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent's appeal is denied;

2. The Admnistrator's order of suspension is affirmed; and
3. The 30-day suspension of respondent's comrercial pil ot
certificate shall begin 30 days after service of this order.?®
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 8§ 61.19(f).



